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Abstract

Environmental protection increasingly
requires legal mechanisms that reconcile
private property rights with the broader
public interest in preserving land, biodiver-
sity, natural resources, and environmental
quality. This study examines the legal na-
ture and principal elements of environmen-
tal easements and distinguishes them from
traditional easements and general adminis-
trative restrictions imposed under environ-
mental law. It applies a comparative doc-
trinal method centered on the conservation
easement model developed in the United
States, particularly the Uniform Conser-
vation Easement Act and the related fed-
eral conservation framework, and evalu-
ates that model against the relevant pro-
visions of Iraqi constitutional, civil, en-
vironmental, and real-estate registration
law. The analysis shows that environmen-
tal easements have a distinctive legal char-
acter because they may combine private-
law restrictions on the use of property with
environmental objectives that serve a wider
public interest. Unlike traditional ease-
ments, which generally benefit a specified
dominant estate, conservation-oriented en-

vironmental easements may protect envi-
ronmental values without being limited to
the private interests of an adjacent prop-
erty owner. At the same time, environ-
mental restrictions may be established be-
tween neighboring agricultural properties
where particular uses, including the appli-
cation of pesticides or activities harmful
to adjacent land, need to be limited. Iraqi
law already provides public-law environ-
mental controls and a general framework
for appurtenant easements, but the provi-
sions examined do not expressly establish
a specialized conservation easement that
may be held independently of a dominant
estate. The study therefore recommends a
carefully defined statutory framework gov-
erning the purpose, eligible holders, cre-
ation, registration, monitoring, enforce-
ability, modification, termination, and rela-
tionship of environmental easements with
existing property rights and public envi-
ronmental regulation.
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1. INTRODUCTION

Environmental protection increasingly requires legal mechanisms capable of reconciling the exercise of private property
rights with the broader public interest in preserving the environment, biodiversity, natural resources, and agricultural
land. In many legal systems, environmental protection has traditionally been achieved primarily through public-law
mechanisms, under which administrative authorities impose statutory restrictions on property owners in order to prevent
pollution, environmental degradation, and damage to natural resources. Such restrictions arise directly from legislation
and administrative regulation and therefore differ in their legal nature from private-law easements created over immovable
property.

At the same time, comparative legal experience demonstrates the development of conservation-oriented mechanisms
that possess certain characteristics of easements while pursuing environmental objectives. The United States, in particular,
has developed the concept of conservation easements as a specific legal instrument through which the use or development
of land may be restricted in order to preserve environmental, ecological, agricultural, historical, or aesthetic values. This
model differs from the traditional concept of an easement, which ordinarily exists for the benefit of a specified dominant
estate. A conservation easement may instead protect broader environmental interests and may be held or administered by
a governmental body, qualified organization, or other legally authorized entity.

This distinction is particularly important because environmental protection may involve two different categories of legal
restrictions. The first consists of mandatory environmental restrictions imposed by public authorities under environmental
legislation in the public interest. The second consists of private-law arrangements through which an owner voluntarily
accepts restrictions on the use of land for environmental purposes. Although both mechanisms may contribute to the same
objective of environmental protection, their sources, legal effects, beneficiaries, registration requirements, enforcement
mechanisms, and conditions of modification or termination are not necessarily the same.

The issue also has practical significance in rural and agricultural areas, where the exercise of ownership rights over
one property may directly affect neighboring land. For example, the use of certain pesticides, chemicals, or agricultural
practices may contaminate or damage adjacent soil and crops. Similarly, construction or other land-use activities may
adversely affect neighboring agricultural property, natural resources, or environmental conditions. In such circumstances,
the owners concerned may have an interest in establishing a contractual restriction on particular uses of the property in order
to prevent environmental damage and protect the legitimate interests associated with neighboring land. Once established
in accordance with the applicable legal requirements and, where necessary, properly registered, such an arrangement may
acquire characteristics comparable to a negative easement by requiring the owner of the burdened property to refrain from
specified activities.

The legal difficulty arises from the fact that environmental easements do not always correspond to the traditional
structure of easement law. Traditional easements generally presuppose a servient estate and a dominant estate, with
the burden imposed on one property for the benefit of another. Conservation-oriented environmental easements, by
contrast, may be established primarily to protect environmental values or the public interest without necessarily benefiting
a particular neighboring property. Accordingly, environmental easements should not automatically be treated either as
ordinary private easements or as administrative environmental restrictions. Their legal nature must instead be examined
according to their purpose, beneficiary, method of creation, enforceability, and relationship with existing property rights.

This issue is particularly relevant to Iraqi law, where environmental protection is principally addressed through public-
law regulation, whereas a specialized private-law framework for environmental or conservation easements has not been
clearly developed. The absence of a specific framework raises several legal questions concerning whether such restrictions
may be established within the existing rules of property and easement law, whether they may bind subsequent owners, how
they should be registered and enforced, and under what circumstances they may be modified or terminated. Comparative
experience may therefore provide useful guidance for evaluating whether a specialized form of environmental easement
could be incorporated into Iraqi private law while remaining consistent with its existing legal principles and social context.

Against this background, this study examines the legal nature of environmental easements and their relationship with
both traditional easements and public-law environmental restrictions. It seeks to identify the principal legal elements
required for their establishment, to determine the circumstances in which environmental restrictions may be characterized
as negative easements, and to assess the relevance of comparative conservation easement models for the development of
Iraqi law. The study therefore addresses three principal questions: first, what distinguishes an environmental easement from
a traditional easement and from an administrative environmental restriction; second, what legal elements are necessary
for the creation and operation of an environmental easement; and third, to what extent may environmental easements be
classified as negative easements within private property law.

The remainder of the study first examines the concept and legal nature of environmental easements, followed by an
analysis of their essential elements. It then considers the extent to which environmental easements may operate as negative
easements and evaluates the implications of these findings for the possible development of an appropriate legal framework
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in Iraq.
2. RESEARCH METHODOLOGY

This study employs a comparative doctrinal legal method. Its purpose is not to compare entire national environmental-
law systems, but to examine how a specific private-law mechanism—the conservation or environmental easement—may
be understood within the structure of Iraqi property law. The analysis therefore proceeds functionally: it identifies the legal
problem addressed by conservation easements, examines the legal form through which the United States has responded
to that problem, and then evaluates whether existing Iraqi rules can accommodate an equivalent mechanism or whether
additional legislation is required.

The principal comparative reference is the Uniform Conservation Easement Act of 1981, supplemented by Section
170(h) of the United States Internal Revenue Code and legal scholarship addressing the creation, public benefit, enforcement,
amendment, and termination of conservation easements [2} 3, 1214, |19} 20]. These materials were selected because they
distinguish conservation restrictions from conventional appurtenant easements and provide an established model in which
public bodies and qualified private organizations may hold and enforce restrictions for environmental purposes.

The Iraqi analysis is based primarily on Article 33 of the Constitution of the Republic of Iraq, the Environmental
Protection and Improvement Law No. 27 of 2009, the Civil Code No. 40 of 1951, and the Real Estate Registration
Law No. 43 of 1971 [15H18]). Particular attention is paid to the Civil Code provisions governing the definition, creation,
exercise, and extinction of easements, and to the statutory rules requiring the registration of real-property rights. The
study also considers the provisions of environmental legislation relating to land protection, pesticide use, remediation, and
compensation for environmental damage.

The comparison distinguishes three legal mechanisms: mandatory administrative restrictions imposed by public law;
conventional appurtenant easements benefiting an identified dominant estate; and conservation-oriented restrictions serving
broader environmental interests without necessarily requiring a dominant estate. Selected French examples reported in
the secondary sources are used only to illustrate the relationship between harmful land use and civil liability; they are not
treated as a comprehensive or independent survey of French case law [7, |8]].

The study is limited to doctrinal and comparative legal analysis. It does not evaluate the practical administration of
land trusts, measure the environmental outcomes of particular easements, or provide an empirical assessment of Iraqi
registration practice. In addition, English translations of Iraqi legislation are used where available; where a discrepancy
arises, the official Arabic text remains authoritative. These limitations do not prevent the study from identifying the
principal structural gap between the existing Iraqi framework for appurtenant easements and a specialized conservation
easement capable of protecting broader environmental interests.

3. CONCEPT AND LEGAL NATURE OF ENVIRONMENTAL EASEMENTS

Environmental easements constitute a distinctive legal mechanism because they combine characteristics of property
law with objectives that extend beyond the protection of purely individual proprietary interests. Their development is
particularly evident in the United States, where conservation easements have been recognized as legal instruments through
which restrictions may be imposed on the use or development of real property for conservation purposes. Such arrangements
may involve governmental bodies or qualified non-governmental and non-profit organizations, including land trusts, which
may acquire, hold, monitor, and enforce conservation easements in accordance with the applicable legal framework [1]].
This model introduces an important private-law dimension into environmental protection while preserving the broader
public objective of conserving natural resources and environmentally valuable land.

A particularly important development in this field was the adoption of the Uniform Conservation Easement Act
(UCEA) in 1981. The Act treats a conservation easement as a non-possessory interest in real property held for one or more
conservation purposes. Such purposes include retaining or protecting the natural, scenic, or open-space characteristics
of property; ensuring the availability of land for agricultural, forest, recreational, or open-space uses; protecting natural
resources; maintaining or improving air and water quality; and preserving the historical, architectural, archaeological, or
cultural characteristics of real property [2]. The conservation easement therefore does not transfer possession of the land
to the holder. Rather, it limits or regulates specified uses of the property in order to preserve identified environmental or
cultural values.

The federal tax framework uses a related but more specific formulation. Section 170(h) of the United States Internal
Revenue Code defines a qualified conservation contribution as the contribution of a qualified real-property interest to a
qualified organization exclusively for conservation purposes. A qualified real-property interest may include a restriction,
granted in perpetuity, on the uses that may be made of the land, while conservation purposes include habitat protection,
open-space and agricultural preservation, public recreation or education, and the preservation of historically important
property [12]. The federal tax provision does not itself replace state property law, but it illustrates the institutional
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relationship among the landowner, the qualified holder, the protected property, and the public conservation purpose.

The UCEA also recognizes that, unless otherwise provided by applicable law, a conservation easement may be created,
conveyed, recorded, assigned, released, modified, terminated, or otherwise altered or affected in a manner generally
comparable to other easements [3|]. This characteristic is important because it places the conservation easement within
the broader framework of property law while at the same time recognizing its special conservation purpose. The legal
instrument therefore differs from a general administrative restriction imposed directly by environmental legislation. An
administrative restriction derives its binding force from public law, whereas a conservation easement is normally created
through a legally recognized transaction or instrument concerning a particular property.

One of the principal distinctions between a traditional easement and a conservation easement concerns the requirement
of a dominant estate. In the traditional structure of easement law, a servient estate is burdened for the benefit of another
identified property, commonly referred to as the dominant estate. The benefit of the easement is therefore connected to
a specific parcel of land. In the conservation-easement model, however, the existence of a particular dominant estate is
not always required. The restriction may instead be held and enforced by an authorized governmental body, charitable
organization, or other qualified holder for the purpose of protecting the conservation values of the burdened property [4]].
This characteristic distinguishes conservation easements from conventional appurtenant easements and explains why their
legal recognition often requires specific statutory provisions.

This distinction also demonstrates why environmental easements should not be confused with general public-law
restrictions on ownership. Environmental legislation may prohibit or regulate certain activities because they threaten
public health, biodiversity, water, soil, air quality, or other environmental interests. Such restrictions apply by operation of
law and do not depend on an agreement between private parties. By contrast, an environmental or conservation easement
creates a legally enforceable interest or restriction associated with specified real property. Although its ultimate purpose
may serve the public interest, its creation and enforcement may operate through mechanisms that are characteristic of
private property law [S].

The public-interest character of environmental protection does not, therefore, prevent private-law mechanisms from
contributing to its achievement. On the contrary, allowing appropriate private or non-governmental entities to participate
in the establishment, monitoring, and enforcement of conservation restrictions may complement the activities of public
authorities. Such participation can expand the institutional capacity available for environmental protection without
eliminating the regulatory and supervisory responsibilities of the state. The relationship between public regulation and
private environmental agreements should consequently be understood as complementary rather than mutually exclusive.

The literature nevertheless cautions that the public benefits of conservation easements depend on careful institutional
design. Perpetual or long-term restrictions may become difficult to administer when environmental conditions, land uses, or
community needs change, while weak monitoring or unclear amendment powers may undermine the original conservation
purpose. Scholars therefore emphasize the need for transparent holder qualifications, baseline documentation, monitoring
duties, enforcement capacity, and legally controlled procedures for amendment or termination [13| [14} [19-21]. These
concerns are directly relevant to any attempt to adapt the model to a new legal system.

At the same time, it is necessary to distinguish conservation easements created for broader environmental purposes
from environmental restrictions established specifically between neighboring properties. In rural and agricultural areas,
for example, the owner of one parcel may engage in activities that create a risk of environmental damage to adjacent land.
The use of particular pesticides, chemicals, irrigation practices, construction activities, or other forms of land use may
affect neighboring soil, crops, water, or other environmental conditions. In such circumstances, the owners may establish
a contractual restriction under which the owner of the burdened property undertakes to refrain from specified harmful
activities for the benefit of the neighboring property.

Where such a restriction is established for the benefit of an identified adjacent property, it more closely resembles a
traditional appurtenant easement because both a servient estate and a dominant estate can be identified. Where, however,
the restriction is established to preserve environmental values independently of any particular neighboring property, it is
conceptually closer to the conservation easement model developed in the United States. These two situations should not
be treated as legally identical, even though both may serve environmental objectives.

Accordingly, environmental protection easements cannot always be classified as easements in the traditional sense.
Their legal characterization depends on the identity of the beneficiary, the nature of the protected interest, the method
through which the restriction is created, and the legal rules governing its enforcement. Where the restriction protects
broader conservation interests without a traditional dominant estate, specific legislation may be necessary to define its
legal status, permitted holders, object, method of creation, registration, duration, modification, termination, enforcement,
and relationship with existing property rights [6]. Such regulation would also prevent uncertainty or conflict with the
established rules governing conventional easements.

For the purposes of this study, the term “environmental easement” is therefore used to describe a non-possessory
restriction affecting the use of real property for the purpose of preventing environmental damage or preserving environ-
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mental values. Two forms should be distinguished. The first is a conservation-oriented environmental easement, which
protects environmental interests without necessarily requiring a specific dominant estate. The second is an appurtenant
environmental easement, under which restrictions are imposed on a servient estate for the environmental protection or
benefit of an identified neighboring dominant estate. This distinction provides a clearer basis for examining the elements of
environmental easements and determining the extent to which particular environmental restrictions may be characterized
as negative easements.

4. LEGAL ELEMENTS OF APPURTENANT ENVIRONMENTAL EASEMENTS

Based on the general principles governing easements, an environmental easement established between neighboring
properties may be analyzed through three principal elements: the existence of a servient estate, the existence of a dominant
estate, and the existence of a legally recognizable utility or benefit. These elements are particularly relevant where
the environmental restriction is created for the benefit of an identified neighboring property rather than for a broader
conservation purpose. In such cases, the environmental easement retains the basic structure of a traditional appurtenant
easement while serving a specific environmental-protection function.

4.1. THE SERVIENT ESTATE

The first element is the existence of a servient estate, namely the property upon which the environmental restriction is
imposed. The owner of the servient estate remains the owner of the property and generally retains the right to possess and
use it. However, the easement limits certain forms of use where those activities may cause environmental damage to the
neighboring property that benefits from the easement.

In the agricultural context, such a restriction may require the owner of the servient estate to refrain from using a
particular pesticide, chemical substance, or agricultural practice where its use creates a risk of contamination or damage
to neighboring soil, crops, water, or other environmental resources. The restriction therefore does not necessarily deprive
the owner of the general use of the property. Instead, it limits a specific activity whose consequences may extend beyond
the boundaries of the servient estate.

The legal relevance of such restrictions can also be observed in cases involving damage caused by agricultural activities.
The secondary sources relied upon in this study report French judicial examples in which liability was recognized where
pesticides used by one landowner contaminated or damaged neighboring agricultural production [7]. They also report a
decision attributed to the French Court of Cassation concerning damage to neighboring animals and agricultural crops
caused by the use of pesticides in agricultural production [8]]. Because the complete primary case citations are not available
in the materials examined, these examples are used only to illustrate the broader legal principle that the exercise of property
rights is not unlimited where the use of one property causes identifiable harm to another; they are not presented as a
comprehensive statement of French case law.

Although liability for environmental damage and the creation of an easement are legally distinct mechanisms, such cases
illustrate the type of recurring environmental risk that may justify the establishment of a preventive contractual restriction.
Liability normally operates after damage has occurred, whereas an environmental easement may operate prospectively by
limiting an activity before damage takes place. Accordingly, an appurtenant environmental easement may function as a
preventive private-law mechanism that complements the ordinary rules of civil liability and environmental regulation.

4.2. THE DOMINANT ESTATE

The second element is the existence of a dominant estate, namely the property for whose benefit the restriction imposed
on the servient estate is established. In the type of environmental easement considered in this section, the dominant estate
must have an identifiable connection with the environmental benefit created by the restriction.

For example, an agricultural property may require protection from pesticide drift, soil contamination, interference
with irrigation, damage to crops, or other harmful activities originating from a neighboring parcel. The benefit attached
to the dominant estate consists in the preservation of its agricultural productivity, environmental quality, soil conditions,
biodiversity, or other characteristics necessary for its proper use.

The relationship between the two properties may also concern forms of land use other than pesticide application.
Construction activities on a neighboring property may, in particular circumstances, interfere with sunlight, drainage,
access to water, or other conditions affecting the use of agricultural land. Where such interference produces legally
recognizable damage, the applicable civil-law rules may require the harmful condition to be removed, the previous
situation to be restored where possible, or compensation to be provided for the resulting damage [9].

The existence of a dominant estate is important because it distinguishes this form of environmental easement from a
conservation easement created for a general environmental purpose. Where a particular neighboring property receives the
direct and identifiable benefit, the arrangement more closely reflects the traditional structure of an appurtenant easement.
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By contrast, where the restriction protects biodiversity, landscape values, natural resources, or other environmental interests
without benefiting a specific neighboring property, the legal mechanism is more appropriately analyzed as a conservation-
oriented environmental easement rather than as a conventional appurtenant easement.

4.3. THE REQUIREMENT OF UTILITY OR BENEFIT

The third element is the existence of a utility or legally recognizable benefit resulting from the easement. Under the
general logic of easement law, the restriction imposed on the servient estate must provide a benefit connected with the
dominant estate rather than merely impose an arbitrary limitation on the neighboring owner.

In the context of environmental easements, this utility may consist of protecting agricultural soil, maintaining crop
quality, preventing contamination, preserving biodiversity, protecting water resources, or avoiding another form of envi-
ronmental interference that would impair the use or value of the dominant estate. For example, an agreement may restrict
the use of specified pesticides on the servient agricultural property where those substances create a foreseeable risk of
damaging crops or soil on the neighboring dominant property [[10].

Such agreements remain subject to the general requirements of private law. The parties may regulate their respective
property interests through contractual arrangements insofar as those arrangements do not violate mandatory legal provisions,
public order, morals, environmental legislation, or the rights of third parties. The environmental purpose of the agreement
does not exempt it from these general legal requirements.

The utility requirement also helps establish proportionality between the burden placed on the servient estate and the
benefit obtained by the dominant estate. The restriction should therefore correspond to a legitimate environmental or
property-related interest and should be defined with sufficient precision to identify the prohibited or limited activities. An
excessively broad or undefined restriction may create uncertainty concerning the rights of the servient owner and the scope
of enforcement.

Compensation may be agreed upon where the restriction substantially reduces the economic use or value of the servient
estate, depending on the nature of the agreement and the applicable legal rules. However, monetary payment should not
itself be regarded as an indispensable element of every environmental easement. The essential legal element is the existence
of a recognizable benefit associated with the restriction and the property or environmental interest that the easement is
intended to protect.

Accordingly, an appurtenant environmental easement may be understood as a legally recognized restriction imposed
upon a servient estate for the environmental benefit of an identified dominant estate. Its essential elements are therefore the
existence of the burdened property, the existence of the benefiting property, and a sufficiently identifiable environmental
utility connecting the two. These characteristics provide the basis for determining whether the restriction can properly
operate within the traditional structure of easement law and, in particular, whether it may be characterized as a negative
easement.

S.  ENVIRONMENTAL EASEMENTS AS NEGATIVE EASEMENTS

An environmental easement may be characterized as a negative easement when its principal legal effect is to require
the owner of the servient estate to refrain from carrying out a particular activity that could cause environmental harm to
the dominant estate or to the environmental interest protected by the easement. In this respect, the restriction does not
require the servient owner to transfer possession of the property or permit another person to occupy it. Rather, it limits the
exercise of certain ownership powers in order to prevent harmful uses of the land.

In the context of neighboring agricultural properties, a negative environmental easement may arise where the owner of
the servient estate undertakes not to perform an activity that could adversely affect the dominant estate. Such restrictions may
include refraining from using certain pesticides or chemical substances, avoiding activities that contaminate agricultural
soil or water, or limiting particular forms of construction or land use that could cause identifiable environmental damage
to the neighboring property. The purpose of such a restriction is therefore preventive: it seeks to preserve agricultural soil,
biodiversity, crops, natural resources, and other environmental conditions before actual damage occurs [[11].

This prohibitory character corresponds to the traditional concept of a negative easement, under which the owner of
the servient estate is required to abstain from exercising a particular use of the property that would otherwise fall within
the ordinary powers of ownership. The environmental character of the easement does not alter this basic legal structure.
Instead, it changes the nature of the interest being protected by linking the restriction to the prevention of environmental
harm and the preservation of environmentally valuable conditions.

However, not every environmental easement should automatically be classified as a negative easement. Some
conservation-oriented environmental easements may also contain affirmative obligations, such as requirements concerning
restoration, maintenance, monitoring, or other measures intended to preserve the environmental characteristics of the prop-
erty. Accordingly, the legal classification of an environmental easement should depend on the substance of the obligations
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created by the relevant agreement or legal instrument. Where the principal obligation is to refrain from a specified activity,
the easement has a negative character; where the owner is also required to perform specific acts, the legal arrangement may
contain both negative and affirmative elements.

It is also necessary to distinguish the duration of an environmental easement from its classification as negative. A
negative easement is not necessarily irreversible merely because it restricts the use of property. Its duration, amendment,
release, or termination must be determined by the applicable legislation, the terms of the instrument creating the easement,
registration requirements, and the general rules governing property rights. Comparative scholarship demonstrates that
perpetual conservation restrictions require a controlled mechanism for responding to genuinely changed conditions without
allowing private amendment or termination to defeat the protected public purpose [13| (14} 20]. Therefore, the legal
framework should clearly specify the circumstances, decision makers, procedures, and substantive standards under which
an environmental easement may be modified or terminated.

Accordingly, an appurtenant environmental easement may be regarded as a negative easement when the owner of
the servient estate is legally required to abstain from specified activities for the environmental benefit of the dominant
estate. This characterization is particularly appropriate where the restriction is designed to prevent foreseeable damage to
neighboring agricultural land, soil, crops, water, or other environmental resources. At the same time, the broader category
of environmental or conservation easements may include both negative and affirmative obligations and should therefore be
classified according to the specific legal content of each arrangement.

6. ENVIRONMENTAL EASEMENTS WITHIN THE EXISTING IRAQI LEGAL FRAMEWORK

6.1. CONSTITUTIONAL AND ENVIRONMENTAL-LAW FOUNDATIONS

The constitutional basis for environmental protection in Iraq is express. Article 33 of the Constitution recognizes every
individual’s right to live in safe environmental conditions and assigns the state the responsibility to protect and preserve the
environment and its biological diversity [15]]. This provision establishes the public importance of environmental protection,
but it does not by itself define a private real-property instrument comparable to a conservation easement.

The Environmental Protection and Improvement Law No. 27 of 2009 develops this public-law framework. Article 1
states that the Law aims to protect and improve the environment, address existing and anticipated damage, and preserve
public health, natural resources, biodiversity, and natural and cultural heritage in a manner consistent with sustainable
development. Article 17 prohibits conduct that directly or indirectly damages, degrades, or pollutes land and impairs
its productive capacity, and Article 20 regulates the use of pesticides and other agricultural chemicals in order to avoid
direct and indirect risks to human beings and environmental elements. Article 32 further requires a person who causes
environmental damage to pay compensation, remove the damage, and, within an appropriate period, restore the previous
condition [16].

These provisions are directly relevant to the examples considered in this study, particularly pesticide use, soil con-
tamination, and harmful land-use activity. They provide regulatory, remedial, and compensatory mechanisms, but they
operate primarily through public duties, administrative supervision, and liability after or in anticipation of environmental
harm. They do not expressly establish a voluntary real right through which an owner may burden land for a continuing
conservation purpose in favor of a qualified public or private holder.

6.2. APPURTENANT EASEMENTS UNDER THE IRAQI CIVIL CODE

The Iraqi Civil Code No. 40 of 1951 provides a developed general regime for appurtenant easements. Article 1271
defines an easement as a right that limits the utility of one immovable property for the benefit of another property owned by
a different owner. This definition reflects the conventional relationship between a servient estate and an identified dominant
estate. Article 1272 recognizes contract, inheritance, and will as means of acquiring an easement and permits reliance on
prescription for visible easements. Article 1273 also recognizes creation by destination of the original owner [17].

Article 1274 is especially significant for the present analysis. It provides that restrictions limiting the manner in which an
owner may build—for example, restrictions on height or building area—may constitute easements benefiting the properties
for whose protection the restrictions were imposed. This provision demonstrates that Iraqi law already recognizes negative
land-use restrictions as real easements when they benefit identified properties. By analogy, a precisely drafted restriction
on pesticide use, polluting activity, drainage, or another harmful use could potentially fit within the existing appurtenant
easement structure where a dominant estate receives an identifiable benefit.

The Civil Code also regulates the exercise and extinction of easements. Article 1275 gives priority to the instrument
creating the right and to applicable custom, while Article 1276 requires the dominant owner to use the easement in a
manner causing the least possible harm and prevents new needs of the dominant estate from increasing the burden. Articles
1281-1284 provide for extinction upon expiry, total destruction, merger, non-use, impossibility of use, or loss of utility,
including where the remaining benefit is disproportionate to the burden [17]. These provisions confirm that an Iraqi
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easement is neither unlimited nor inherently irreversible.

The existing Civil Code therefore offers a plausible legal basis for an appurtenant environmental easement between
neighboring properties. Nevertheless, Article 1271’s property-to-property structure does not expressly accommodate a
conservation restriction held independently of a dominant estate by a governmental body, charitable organization, land trust,
or other qualified entity. The specialized conservation-oriented form identified in comparative law would consequently
require clearer statutory authorization.

6.3. REGISTRATION AND EFFECT AGAINST SUCCESSORS

The Real Estate Registration Law No. 43 of 1971 is essential to the legal effectiveness of any proposed environmental
easement. Articles 2 and 3 assign the Real Estate Registration Department responsibility for registering transactions
affecting original and accessory real-property rights and provide that a real-estate transaction creating, transferring,
modifying, or extinguishing such a right is not concluded without registration. Articles 239-243 specifically regulate the
registration, appurtenant character, transfer, subdivision, and extinction of easements [[18]].

Article 239 permits the registration of easements between registered properties when they arise by contract, will,
destination of the original owner, final judicial judgment, or another legally effective decision. Article 241 treats easements
as appurtenant to the dominant property, so that they are transferred with that property and pass to heirs or other successors.
Article 243 identifies circumstances in which extinction may be registered, including expiry, merger, waiver, loss of utility,
destruction, and final judicial or legally equivalent decision [18].

Accordingly, a contractual environmental restriction intended merely to bind its original parties should be distinguished
from a real easement intended to bind successors. To acquire the status and third-party effect of a real-property right
under the existing framework, the restriction would need to satisfy the substantive requirements of the Civil Code and the
formal registration requirements of the Real Estate Registration Law. Any future conservation-easement legislation should
therefore be coordinated with the registration system rather than create an unrecorded parallel category of land restrictions.

6.4. THE LEGISLATIVE GAP AND AN APPROPRIATE REFORM MODEL

The combined analysis shows that Iraqi law is not devoid of legal tools relevant to environmental easements. The
Constitution and Environmental Protection and Improvement Law establish environmental rights, prohibitions, adminis-
trative supervision, restoration, and compensation. The Civil Code recognizes appurtenant easements, including negative
building restrictions, and the Real Estate Registration Law provides a mechanism for their creation and effect against
successors. These rules could support an environmental restriction benefiting an identified neighboring property.

The principal gap is narrower but important: the reviewed legislation does not expressly create a conservation-oriented
easement that may be held and enforced for a defined public environmental purpose without a traditional dominant
estate. It also does not establish the specialized rules commonly required for that form of right, including eligible
holders, conservation-purpose criteria, baseline documentation, monitoring duties, enforcement powers, treatment of
public subsidies or tax benefits, and controlled procedures for amendment or termination.

Iraq could address this gap either through a special environmental easement statute or through coordinated amendments
to the Civil Code, the Environmental Protection and Improvement Law, and the Real Estate Registration Law. The legislation
should preserve the existing category of appurtenant easements while creating a separate conservation-oriented form. It
should define the public environmental purposes that justify the restriction, identify the bodies authorized to hold and
enforce it, require registration and public notice, protect the rights of mortgagees and other third parties, and provide
judicial or administrative control over material amendment and termination. This approach would adapt the comparative
model to Iraqi legal institutions instead of transplanting it mechanically.

7. CONCLUSION AND RECOMMENDATIONS

This study examined the legal nature of environmental easements and their relationship with traditional easements,
conservation-oriented property restrictions, and public-law mechanisms of environmental protection. The analysis demon-
strates that environmental protection may be pursued through distinct legal instruments that should not be treated as
conceptually identical. Administrative restrictions derive directly from public law, while environmental easements operate
through property-law mechanisms that attach defined restrictions to real property.

Environmental easements may assume different legal forms depending on the protected interest and the identity of the
beneficiary. Where a restriction is imposed on a servient estate for the environmental benefit of an identified dominant
estate, it may operate within the traditional structure of an appurtenant easement. This form is relevant where pesticide use,
contamination, construction, drainage, or another activity on one property threatens neighboring land, soil, crops, water, or
agricultural production. Conservation-oriented easements, by contrast, may protect biodiversity, open space, agricultural
land, natural resources, scenic values, or cultural and historical features without benefiting a particular dominant estate.
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The analysis also confirms that environmental easements should not be classified automatically as negative easements.
They have a negative character where their principal effect is to prohibit specified harmful uses of the servient property.
Some conservation instruments may, however, include affirmative duties relating to maintenance, restoration, monitoring,
or management. Their classification must therefore follow the actual content of the instrument.

The direct examination of Iraqi law produces a more precise conclusion than the proposition that Iraq lacks all legal
foundations for environmental easements. Article 33 of the Constitution and the Environmental Protection and Improvement
Law No. 27 of 2009 establish public environmental rights, prohibitions, supervision, remediation, and compensation.
Articles 1271-1284 of the Civil Code provide a general regime for appurtenant easements, while Articles 239-243 of the
Real Estate Registration Law regulate their registration and effect against successors [[15H18]]. These provisions can support
a properly defined environmental easement benefiting an identified neighboring property. The remaining gap concerns a
specialized conservation-oriented right capable of being held and enforced for a public environmental purpose without a
traditional dominant estate.

Accordingly, the principal findings of the study may be summarized as follows:

1. Environmental easements combine property-law restrictions with environmental-protection objectives, but they must
be distinguished from mandatory administrative controls imposed directly by environmental legislation.

2. Existing Iraqi civil law can accommodate an appurtenant environmental easement where a servient estate, a dominant
estate, and an identifiable environmental utility are present. Article 1274 of the Civil Code provides a particularly
relevant analogy by recognizing certain negative building restrictions as easements benefiting other properties.

3. A conservation-oriented environmental easement differs from the existing appurtenant model because it may protect
broader public conservation values without requiring a neighboring dominant estate or a private property beneficiary.

4. Environmental easements may include negative obligations, affirmative obligations, or both. Their duration and
modification should be governed by the creating instrument and applicable law, subject to procedures that preserve
the protected environmental purpose.

5. Registration is essential where the restriction is intended to constitute a real right and bind successors. Any specialized
legislation must therefore operate through, and remain consistent with, the Iraqi real-estate registration system.

6. Environmental easements should complement rather than replace public environmental regulation, administrative
enforcement, civil liability, and the statutory duty to remediate environmental damage.

On the basis of these findings, the study proposes the following recommendations:

1. The Iraqi legislator should consider establishing a specialized conservation-easement regime while preserving the
existing Civil Code rules governing appurtenant easements. The comparative U.S. model may provide guidance, but
it should be adapted to Iraqi constitutional, property, environmental, and institutional principles.

2. The legislation should distinguish expressly among public-law environmental restrictions, appurtenant environ-
mental easements benefiting an identified dominant estate, and conservation-oriented easements protecting broader
environmental interests.

3. The statute should define eligible conservation purposes and qualified holders. Potential holders may include
designated public bodies and qualified non-profit entities possessing the independence, expertise, resources, and
continuing capacity required to monitor and enforce the restriction.

4. The creating instrument should identify the burdened property, the protected environmental values, prohibited and
permitted uses, monitoring arrangements, enforcement powers, duration, and the rights of mortgagees, occupants,
successors, and other affected parties.

5. Every environmental easement intended to bind successors should be registered in the real-estate register. The
legislation should specify the documents, maps, baseline environmental information, approvals, and notices required
for registration.

6. Material amendment, release, or termination should not be left to uncontrolled private agreement where the easement
protects a public environmental interest. The law should require an appropriate judicial or administrative determi-
nation that the original purpose has become impossible, impracticable, or no longer proportionate, and should direct
any substitute value toward an equivalent conservation purpose.
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7. The legal framework should clarify when compensation, purchase, donation, public funding, or tax incentives may
be used. Monetary consideration should remain optional rather than an essential element of every environmental
easement.

8. Environmental easements should be integrated with the Environmental Protection and Improvement Law No. 27 of
2009. Public authorities must retain their regulatory, inspection, remediation, and enforcement responsibilities even
where a private-law conservation instrument exists.

In conclusion, Iraqi law already contains the constitutional, environmental, civil, and registration foundations necessary
to support appurtenant environmental restrictions between neighboring properties. A carefully designed additional regime
could extend that foundation to conservation-oriented easements serving broader public environmental purposes. Such
legislation would provide a preventive instrument for reconciling private property rights with environmental protection
while preserving legal certainty, public accountability, and compatibility with the existing Iraqi system of real-property
rights.

DECLARATION OF GENERATIVE AI AND AI-ASSISTED TECHNOLOGIES IN THE WRITING
PROCESS

In the course of preparing this manuscript, the authors employed ChatGPT to improve the linguistic quality and
readability of the content. After utilizing this Al tool, the authors conducted comprehensive review and necessary
revisions to ensure the accuracy, integrity, and scientific rigor of the manuscript. All authors bear full responsibility for
the final content of the published work, including any errors or inconsistencies that may arise.

REFERENCES
[1] Gerrard, Michael B. “Environmental Easements: A New Form of Property.” New York Law Journal, 26 Nov. 2004,
p. 5.

[2] National Conference of Commissioners on Uniform State Laws. Uniform Conservation Easement Act. 1981, sec.

1(1).

[3] National Conference of Commissioners on Uniform State Laws. Uniform Conservation Easement Act. 1981, sec.
2(a).

[4] McLaughlin, Nancy A. “Enforcing Conservation Easements: The Through Line.” Georgetown Environmental Law
Review, vol. 34, no. 2, 2022, pp. 167-214.

[5] Abd al-Muhammadi, Imad Muhammad. Legal Protection of the Environment: A Comparative Study between Iraq
and Egypt. New University Press, 2017, p. 37.

[6] Chen, Yulin, et al. “Research on Easement for Environmental Protection.” Journal of Education, Humanities and
Social Sciences, vol. 14, 2023, pp. 548-555.

[7] Abd al-Hafiz, Ismail Amhamed Muhammad. The Idea of Damage in Environmental Law. New University Press,
2018, p. 86.

[8] Al-Ameri, Banin Fadil. Civil Liability for Moral Environmental Damage: A Comparative Study in Positive Legislation
and Islamic Jurisprudence. 1st ed., Comparative Law Library, 2022, p. 236.

[9] Al-Jabr, Shaimaa Fares Muhammad. Tax Measures for Environmental Protection: A Comparative Legal Study. 1st
ed., Dar Al-Hamid for Publishing and Distribution, 2015, p. 55.

[10] Al-Mardani, Musa Muhammad. Environmental Protection and Public Health in Islamic Jurisprudence and Positive
Law. 1st ed., Dar Al-Kutub and Arab Studies, 2018, pp. 250-251.

[11] Al-Qurashi, Omar Musa Jafar. Administrative Protection of the Environment and Administrative Liability for En-
vironmental Damage: A Comparative Study in Iraqi and Comparative Law. 1st ed., Al-Halabi Legal Publications,
2023, p. 171.

[12] United States. Internal Revenue Code, 26 U.S.C. sec. 170(h), “Qualified Conservation Contribution.”

[13] McLaughlin, Nancy A. “Conservation Easements: Perpetuity and Beyond.” Ecology Law Quarterly, vol. 34, no. 2,
2007, pp. 673-712. doi: 10.15779/Z38QC3P.

No. 25, January - December 2027 - pp. 13 - 24



24 Revista Cultura Cientifica

[14] Korngold, Gerald. “Solving the Contentious Issues of Private Conservation Easements: Promoting Flexibility for
the Future and Engaging the Public Land Use Process.” Utah Law Review, vol. 2007, no. 4, 2007, Article 3.
https://doi.org/10.63140/2ggrg_nfdbl

[15] Republic of Iraq. Constitution of the Republic of Iraq. 2005, art. 33.

[16] Republic of Iraq. Law No. 27 of 2009 for Protection and Improvement of Environment. Official Gazette No. 4142,
25 Jan. 2010, arts. 1, 17, 20, and 32.

[17] Republic of Iraq. Civil Code No. 40 of 1951. arts. 1271-1284.
[18] Republic of Iraq. Real Estate Registration Law No. 43 of 1971. arts. 2-3 and 239-243.

[19] Pidot, Jeff. Reinventing Conservation Easements: A Critical Examination and Ideas for Reform. Lincoln Institute of
Land Policy, 2005.

[20] Jay, JessicaE. “When Perpetual Is Not Forever: The Challenge of Changing Conditions, Amendment, and Termination
of Perpetual Conservation Easements.” Harvard Environmental Law Review, vol. 36, 2012, pp. 1-78.

[21] Merenlender, A. M., L. Huntsinger, G. Guthey, and S. K. Fairfax. “Land Trusts and Conservation Easements: Who
Is Conserving What for Whom?” Conservation Biology, vol. 18, no. 1, 2004, pp. 65-76. doi:10.1111/j.1523-
1739.2004.00401 .x.

No. 25, January - December 2027 - pp. 13 - 24


https://doi.org/10.63140/2ggrg_nfdb

	INTRODUCTION
	Research Methodology
	Concept and Legal Nature of Environmental Easements
	Legal Elements of Appurtenant Environmental Easements
	The Servient Estate
	The Dominant Estate
	The Requirement of Utility or Benefit

	Environmental Easements as Negative Easements
	Environmental Easements within the Existing Iraqi Legal Framework
	Constitutional and Environmental-Law Foundations
	Appurtenant Easements under the Iraqi Civil Code
	Registration and Effect against Successors
	The Legislative Gap and an Appropriate Reform Model

	Conclusion and Recommendations

